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INTRODUCTION

The BCYT-BCTC welcomes the opportunity to provide a submission to WorkSafeBC regarding the Board’s review of their interpretation and application of the provisions of Section 23(3) of the Workers’ Compensation Act (the Act) with respect to loss of earnings awards.  We believe that the Board has wrongly interpreted the intent of the Act and has constructed policy that is so contrary to the notion of proper compensation for injured workers with respect to the issue of loss of earnings pensions that changes must be made to assessments under Section 23(3) of the current Act.  It appears to us that under the current climate, the Board starts with the answer; for example, it does not want to provide a loss of earnings award, and then sets out to determine how to achieve that goal.  
 

We will first respond to the eight Questions for Consideration set out on page 13 of the Discussion Paper.

 

1. With respect to the relationship and differences in compensation payments for loss of function (permanent functional impairment) awards and loss of earnings awards, we believe the fundamental difference is that, in reality, pfi awards are assessed with respect to physical disability, despite the statements in Item #4.1 of the Discussion Paper.  While there may be some basis in workers’ compensation history for assessments of loss of function awards (relative to the factors set out in 4.1) the disabilities and the assessments can often have very little real correlation.  For example, the Permanent Disability Evaluation Schedule sets out percentage awards payable for loss of function, but the disabilities (and their respective assessments) can often have very little real impact on loss of earning capacity.  
 

Conversely, loss of earnings awards are, or should be, considered with regards to a vocational assessment of the impact a disability has, in combination with factors such as age, experience, education, language skills, physical ability and other variables, and the real likelihood of impact on projected earnings.  This is more properly done with a Functional Capacity Evaluation, Employability Assessment, and aptitude testing.  
 

2.        We believe that the intent of Section 23(1) of the Act was to continue to assess estimated loss of earning capacity, regardless of whether an injured worker was able to carry on at their pre-injury occupation, by utilization of a schedule in order to affect administrative efficiencies in the system.   

 

We believe that the intent of Section 23(3) of the Act was to undertake a more thorough investigation of a worker’s situation and the impact of a disability on estimated loss of earning capacity when a worker cannot return to their pre-injury employment or occupation, or similar employment.  In that regard, we refer to Policy Item #C11-87.00 of the Board’s Rehabilitation Services and Claims Manual, Volume II, particularly with respect to the Operational Process and Phases I through V.  Under Phase I there would almost undoubtedly be no loss of earning capacity, but under Phases II through V, a proper assessment(s) would be necessary.

 

3. We believe that, in general, the assessments are done in an adequate manner.  The schedule should not be used exclusively, but a more comprehensive rating schedule may be of significant value.  One of the biggest problems stakeholders have is when there is no schedule and Board officers assess impairment on a “judgmental basis”.  The result is frequently that because there is nothing to compare the assessment to, one does not know if the assessment is appropriate.  
 

4. The key legislative provisions in section 23(1) and 23(3) in regard to which the Board must develop policy is simply a policy to compensate workers for loss of earning capacity, based on a reasonable and logical interpretation of the Act, and not some asinine interpretation, and application of that interpretation, of the words “so exceptional”.

 

5. No, section 23(3) loss of earnings provision should not be given “a very limited application”.  It should be given the same consideration/application as was done prior to changes to the Act.  
 

6. The factors that would determine whether the combined effect of the worker’s occupation at the time of injury and the disability resulting from the injury is so exceptional that section 23(1) does not appropriately compensate the worker are simply whether a worker’s earning capacity is diminished by more than the functional impairment award granted.  That is, if a worker has been granted a 10% pfi award, but his loss is 15%, he should be granted an additional loss of earnings award equal to 5% of total.  
 

Under Item 3.5 – Current Permanent Disability Award System, the Board has emphasized the words “so exceptional” and has then set out to explain how profound that term is, and it’s significant impact on assessments (or lack thereof) for loss of earnings pensions.  We strongly object to the Board’s myopic focus on those two words, and the virtual abandonment of consideration of the next words in section 23(3); “that an amount determined under subsection (1) does not appropriately compensate the worker” [emphasis added].  We submit that when the loss of function award does not compensate a worker for the actual loss of earning capacity, then the worker has not been appropriately compensated.  
 

7.        “Appropriately compensate” means to compensate a worker for the actual loss of earnings resulting from a compensable disability.  The Act itself indicates this in section 33.4 with respect to the determination of average earnings.  It states that if “exceptional circumstances” [emphasis added] exist so that application of section 33.1(2) of the Act is inequitable, then the Board may consider an amount that best reflects the worker’s loss of earnings.  
 

One of the most basic tenets of workers’ compensation is that a worker should be compensated for actual losses when the worker has done their best to mitigate losses.

 
8.        Definition of policy should be more focused on what other occupations a worker may be qualified for given the worker’s injury occupation.  Board policy is concerned with a worker’s “ability to perform the essential skills of the occupation, or an occupation of a similar type or nature” when considering whether a worker can return to his pre-injury occupation.  
 

We submit that the fallacy of that approach is seen when reviewing the National Occupation Classification Training Tutorial.  The NOC refers to Skill Types and states that skill type is based on the type of work performed, but also reflects the field of training or experience that is normally required for entry into the occupation.  It notes that the first digit of the NOC code normally designates the skill type.  
 

As an example, Skill Type 7 is related to the occupation of Trades, Transport and Equipment Operators and Related Occupations.  However, in considering each skill type more closely, the NOC notes that with respect to Skill Type 7, “There is limited mobility or transferability of skills among occupations in this category due to specific apprenticeship, training and licensing requirements for most occupations”.  
 

Therefore, while a worker might possess the essential skills for an occupation or similar occupation, he may very well be incapable of accessing that occupation or similar occupation for a variety of reasons.  The result is that a more comprehensive analysis must be done to determine whether a worker can return to the pre-injury occupation.
 

 

 

 

 

 

 

 

 

 

 
BCYT-BCTC REVIEW OF DISCUSSION PAPER AND COMMENTS
 

THE DUAL SYSTEM OF PERMANENT DISABILITY ASSESSMENT, THE CORE SERVICES REVIEW REPORT AND THE CURRENT DISABILITY AWARD SYSTEM
 
Under Item 3.3 the Board explains the history of the dual system of awards in British Columbia, which commenced in 1973.  It states that over the years the assessment under both methods resulted in a sharp growth in the number of loss of earnings awards, raising serious concerns about the viability of the worker’s compensation system.  
 

In Item 3.4 the Board notes that in the 2002 Core Services Review Report, the Core Reviewer recommended that the dual system should be retained only in “special instances”, when the award under the functional method was considered to be “significantly inadequate”.  
 

In Item 3.5 explains how it has constructed policy to deal with changes to the permanent disability awards system under Bill 49 on June 30, 2002.   The Board states that functional assessments are mandatory, but LOE awards are “discretionary”.  It notes that LOE assessment policy aims to guide decision makers through this “very complex adjudication”.  
 

The Board states that policy provides that the loss of function award may not appropriately compensate a worker in cases where medical evidence confirms that the work injury makes it impossible for a worker to continue in the injury occupation or similar occupation and additionally the worker must be unable to adapt without incurring a significant loss of earnings.  It explains that a significant loss of earnings means a loss which could not have been anticipated under the loss of function method of estimating a worker’s long-term loss of earning capacity.  
 

DISCUSSION

 

Under Item 4.1 the Board states that the intent of the legislation is that the loss of function method is clearly intended to be the primary method of assessing a worker’s entitlement to a ppd award.  It notes that even under the prior system “the vast majority” of workers (83%) received a loss of function award.  
 

With respect to LOE awards, it states that they will be paid only where the “so exceptional” requirements are met.  It states that the Act now requires the Board to identify those “special circumstances” where a worker may be eligible for an LOE award.  
 

In Item 4.2 the Board states that the challenge it faces is to provide appropriate guidance through policy on the application of the new legislation and sets out an overview of key aspects of current legislation.  We will refer to the discussion under our comments.

COMMENTS

On reviewing the genesis and development of the dual system of pensions in British Columbia, the Board has stated that there was a sharp growth in the loss of earnings awards, which raised serious concerns about the viability of the worker’s compensation system.  The Board has obviously set out to significantly restrict the number of loss of earnings awards granted, in view of the fact that under the former provisions of the Act approximately 940 loss of earnings pensions were granted each year, compared to approximately 24 per year under the current provisions.  Ostensibly, this has been done in order to continue the financial viability of the Board.  
 

We believe that this approach is supported in a November 30, 2006 e-mail (attached – Appendix A) from the current Minister of Labour, Ms.  Olga Ilich, to an injured worker who had e-mailed her concerning the problems he was having with his claim.  She stated that 

 

Although the system had an accumulated surplus in 2000, forecasts predicted an accumulated deficit of more than $900 million by 2005.  The provisions of Bill 49, including such measures as reduced inflation indexing, were essential to renew the workers’ compensation system, restore the system to financial stability, and ensure continued protection for injured workers’.

 

Upon considering what the Board and the Minister of Labour have said, it would appear that there was a genuine need to curtail benefits and the Board did so by “gutting the system” with respect to loss of earnings awards.  We submit, however, that the logic to that approach is belied by recent announcements by the Board (which are now general knowledge).  Although they contend that they had to cut benefits to injured workers because of predicted financial shortfalls, at the same time they have advised that they have reduced assessments to employers by as much as 50% and that assessments are now the lowest they have been in 30 years.  At the same time (May 3, 2007) an article in the Vancouver Sun said the Board had announced that their surplus had hit $971 million for 2006 “because of financial investments”.  That was compared to $967 million dollars in 2005.

 

There is certainly a significant difference between that announcement and the statement by the Minister of Labour five months earlier that benefits had to be cut, otherwise there would have been a deficit of more than $900 million by 2005.  
We note that the year 2000, the year at which the Minister said the Board had an accumulated surplus, was the last year the NDP was in power.  This leads us to question whether there was in fact a likelihood of deficit by 2005, years during which this government has been in power, or if in fact the decimation of loss of earnings awards has really been more of a philosophical issue.

 

Furthermore, while employers have complained for years that their workers’ compensation assessments are a burden on them financially, we are unaware of any employer having gone out of business because of those assessments.  Conversely, there is abundant anecdotal evidence of workers and their families being financially devastated, with homes being lost, because of the Board’s failure to adequately compensate them for loss of earnings resulting from compensable disabilities.  This has frequently led to stress and depression, which in some instances has resulted in total disability due to psychological/psychiatric problems, and sometimes has even ended in suicide.  
 
THE CORE SERVICES REVIEW REPORT
 

In its discussion regarding the Core Services Review Report, the Board seems to be accepting the Core Reviewer’s recommendations as being more than simply recommendations, but as the direction the legislature and the Board must take.  This is, of course, not the case.  
 

We note that the phrase “significantly inadequate” is subject to interpretation and we submit that a pension that is significantly inadequate to an injured worker is any pension that does not compensate him for his losses.  We will discuss this in more detail later.

 
THE CURRENT PERMANENT DISABILITY AWARD SYSTEM
 

The Board has discussed the manner in which loss of earnings awards are considered and have said “policy provides” that a loss of function award may not be adequate where it is impossible for a worker to continue in the injury occupation or an occupation of a similar type or nature.  Recent decisions by Board officers have led to ludicrous interpretations of this “requirement”, with statements such as “although you are unable to return to your pre-injury occupation, it is not impossible for you to do so”.  They then deny even consideration of a loss of earnings pension and, because it is not “impossible” for the worker to return to pre-injury employment, they refuse to consider or provide vocational rehabilitation benefits, even though a worker cannot return to work without assistance.  
 

The Board states that the LOE assessment policy aims to guide decision-makers through this “very complex adjudication”.  We submit that the Board itself is made the adjudication process much more complex than is necessary.  We submit that a more basic and logical approach in determining whether a worker will sustain a loss of earning capacity in excess of that reflected by a loss of function award would serve to simplify the process.  
 

It says policy states that a loss of function award does not appropriately compensate a worker in cases where it is medically impossible to continue in the occupation or similar occupation and the worker will incur a significant loss of earnings.  Board officers have taken the interpretation of the policy to extremes.  We submit that although in some cases it might not be “impossible” for a worker to work at an occupation, that worker may very well not be competitively employable.
 

While it might be possible for a three-legged horse to run in the Kentucky Derby, we don’t expect that anyone would bet on that horse to win, nor do we expect that the horse would even be allowed to run.  Similarly, while it might be possible for a bricklayer to work at his occupation, if he can lay only 5 bricks per hour instead of 50, he would not be employable.  
 

We submit that the process would be made less complex if the Board were to strike the word “impossible” from policy.

 

WAGE RATE
 

As previously noted, we submit that the Board has focused on the term “so exceptional” to the exclusion of other relevant considerations.  Furthermore, this does not even take into account changes in the Act and Board policy which affect the long term wage rate set on a workers’ claim, which is a major component in calculating pensions.  
 

Under the former provisions, the wage rate was set at 75% of gross earnings.  Now, the wage rate is set at 90% of net, which results in a 10% loss at the very start.

 

Under the former provisions, if a worker missed work prior to the injury due to illness or some other good reason, which was out of the norm, accommodation would be made in determining the long term rate.  For example, if a worker missed four weeks of work due to illness, with supportive medical evidence, earnings in the one year period prior to injury would be divided by 48 weeks, not 52, in order to determine the appropriate weekly rate.  
 

Under current provisions the Board has established policy (Item #67.60 regarding “Exceptional Circumstances” in the Manual) that when considering if a worker’s earnings in the 12 month period prior to injury did not reflect historical earnings because of a significant atypical and/or irregular disruption in the pattern of employment, the Board may deduct the period to determine the long term wage rate.  However, if the period is less than six weeks, the period will not be deducted.  
 

This has resulted in a case where a worker had missed four weeks work in the one year prior to injury because of a compensable injury, but the period was not deducted in determining the long term wage rate (see WCAT decision 2007-02299).

 

The result is that a worker who missed up to six weeks work prior to injury for good reason, even a compensable injury, could have the wage rate reduced by up to another 11.5 %, or a total of 21.5%, before the Board even begins to consider whether he has had a “significant loss” that was “so exceptional” that he is entitled to a loss of earnings pension.

 

We note that under the former provisions, the long term wage rate set on a claim could be different for wage loss or pension purposes.  That is, where a wage rate had been set when wage loss benefits were being paid, if it were later determined that the rate was not appropriate for pension purposes, which compensate workers for the estimated loss over a lifetime, a different rate could be used.  
 

Now, once a long term rate has been set, if a Board officer does not change the rate within 75 days, or if the worker does not appeal the decision, the same rate is used to calculate the pension.  For example, a worker who had not missed any time from work for many years, but was off work for less than six weeks prior to a compensable injury, because of another compensable injury, would have his wage rate for pension purposes reduced.  The result is that, while a reduced rate may not have a significant impact on a worker’s wage loss benefits for a short period of time, it can have a very significant impact on one’s pension over many years.

 

Compounding this of course is the recent trend in which some WCAT Vice-Chairs have decided that unless the loss is 25% or more, it is not “significant” and a worker with a loss of less than 25% is not entitled to a loss of earnings award.  This could result in a worker earning as much as 45% net less after an injury, but not being qualified for a loss of earnings pension.  This absolutely defies logic.

 

We question the competence of any quasi-judicial arbiter who makes this type of decision.  While the appeal bodies are required to follow the law and lawful Board policy, even the Board itself notes that there is no basis in the legislation for a percentage threshold.  It notes that to place one in policy would most likely invite a challenge on appeal in individual claims.  
 

However, this raises the further question as to appeal bodies determining that a worker is not entitled to a loss of earnings if they can equal their income in “the long term”, which they have decided is five years.  There is nothing in the legislation or Board policy which establishes the long term as being five years and we believe that determination is also subject to challenge on appeal.

 

Ability of worker to continue in the pre-injury occupation or


adapt to another suitable occupation

 

The Board notes that there is no specific direction within current policy to consider facts such as a worker’s age, language, and the location of the potential occupation.  We submit that it is imperative that the Board establish policy with respect to those issues and others previously noted, such as experience, education and aptitude, as well as other factors such as the psychological condition of a worker.  
 

We refer to Section 63 of the Alberta Workers’ Compensation Act, which states in part that when considering impairment of earning capacity, the Board may consider “the physical and mental fitness of the worker to continue in the employment ….”

 

Policy Item 04-04 PART II of the Alberta Board’s Policies and Information Manual, with respect to Permanent Disability sets out the definition of “suitable employment”.  They state:

 


For the purposes of estimating earning capacity, suitable 


means employment which is consistent with the worker’s


ability and which is within the worker’s locale or may be


obtainable where relocation is reasonable.  The WCB’s 


assessment of ability will be based on physical, vocational,


social, and psychological circumstances and such other


factors as the WCB may consider relevant.

 

We submit that this policy reflects a common sense approach to determining what work is physically suitable and reasonably available to a worker, when the worker is doing his or her best to mitigate losses and in considering whether there is a loss of earnings.  
 

 

 

 

 

 
2005 AND 2006 ANNUAL REPORTS
 

A review and analysis of the Board’s 2005 and 2006 Annual Reports reveals the following with respect to the Board’s financial status, goals and outcomes.  
 

The average workers’ compensation assessment across North America is $2.00 per $100 of payroll.  In 2005 the Board’s 10 year average was $1.97.  In 2006 the rate was $1.90, which the Board noted was among the lowest rates in Canada.  For 2007 the Board noted that it had estimated that its rate would be the lowest in 30 years (the Board recently announced that its rates were indeed the lowest in 30 years).  
 

The Board’s goal is to reduce the rate to $1.71 by 2009.

 

By comparison, the rates in Quebec and Ontario are $2.21 and $2.40, respectively.  
 

With respect to the balance of assets and liabilities, the Board’s funding policy with respect to the Accident Fund Ratio is to achieve a goal of assets covering cost by 100% to 130%.  Under Key Objectives #8, it notes that the goal for 2005 was 105%, with the actual result being 109%.  The target for the years 2006 to 2007 is 115%, 117% and 119 %.  
 

As previously noted, the Board recently announced that it had a $971,000,000 surplus.  
 

The Board noted that they had a larger compounded annual growth for unfinalled liabilities than for pensions in general because of a “disproportionate rise in loss-of-earnings awards for old claims that are either re-adjudicated or appealed and new awards substituted for previous awards”.  They stated that benefit liabilities were subject to risk because of appeals and subsequent resolution. 

 

The Board has noted that in 2006 the Review Division overturned 1.4% of WorkSafeBC decisions due to a perceived error in the Board’s application of legislation or policy, with WCAT allowing 2.1% for the same reasons.  
 

Finally, the Board also announced that effective April 1, 2005 it had instituted “performance based compensation” for management.
  It did not give any particulars as to what type of performance the compensation was based on.  
 

 
OTHER JURISDICTIONS
 

The Board has stated that no other jurisdiction in Canada has a permanent partial disability award system that is comparable to the British Columbia system, therefore, an analysis of other jurisdictional approaches is not helpful in identifying possible alternative approaches to the loss of earnings assessment policy.  They state that the vast majority of jurisdictions provide a non-economic loss lump sum benefit with an actual loss of earnings periodic benefit.  
 

We disagree with the statement that it is not helpful to review other systems to identify possible alternate approaches to the loss of earnings assessment policy.  We submit that a review of workers’ compensation in Alberta and Ontario, the two provinces which are most comparable to British Columbia in this regard, show that their systems are less complicated and more likely to ensure that worker’s are properly assessed and compensated for loss of earnings.  
 

ONTARIO

 

In Ontario, for “accidents” prior to 1990, the Workplace Safety and Insurance Board used the Ontario Rating Schedule, which is similar to the BC  Board’s Schedule, to determine  Non-Economic Loss (NEL) or loss of function awards.  Since 1990 they use the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd Edition, to assess loss of function.  
 

This is in accordance with Section 46(1) of their Act.  They consider the percentage award and calculate the total amount of compensation payable.  If the total is less than $11,452.07, it is paid in a lump sum.  It is more than that amount, it is payable as a monthly amount for life.  This is similar to BC, where a lump sum is paid for amounts under $200 per month, with the award paid monthly for awards over $200 or more than 10%.   

 

In addition, under Section 43(1) of the Act, workers are entitled to a loss of earnings award.  The loss is paid based on 85% of the difference between the worker’s net average earnings before the injury and the average net earnings after the injury, if the worker is co-operating in health care measures and his or her early and safe return to work, or all aspects of a labour market re-entry assessment or plan.  
 

Loss of earnings policy with respect to Blending Benefits  states that LOE benefits can be paid independently of and concurrent with other benefits, including permanent disability pension benefits, Future Economic Loss (pfi) benefits, or other LOE benefits.  
ALBERTA

 

Section 56(1) of the Alberta Workers’ Compensation Act states that in the case of permanent disability, the Board shall pay compensation on a monthly basis.  
Sub-section (6)(b) states that in the case of permanent partial disability, a proportionate part of 90% of the worker’s net earnings shall be paid, based on the Board’s estimate of the impairment of earning capacity from the nature and degree of the disability.  
 

Section 63 of the Act states that in determining the degree of impairment of earning capacity, the Board may consider as a factor the nature and degree of the injury and the physical and mental fitness of the worker to continue in the employment in which the worker was injured or to adapt to some other suitable employment.  
 

Section 66(1) states that in the case of an accident causing permanent partial disability, if the Board is satisfied that the worker’s net earnings after the accident together with any compensation the worker is receiving are less than the worker’s net earnings calculated under section 56 the Board may, in addition to the compensation payable under that section, pay compensation in an amount up to 90% of the earnings loss, according to what the percentage of the earnings loss if caused by the residual disability.  
 

Policy 04-04 PART II in their Policies and Information Manual states, in part with respect to the determination of suitable employment, that:

 


For the purposes of estimating earning capacity, suitable 


means employment which is consistent with the worker’s 


ability and which is within the worker’s locale or may be


obtainable where relocation is reasonable.  The WCB’s 


assessment of ability will be based on physical, vocational,


social, and psychological circumstances and such other


factors as the WCB may consider relevant.

 

 CONCLUSION

 

The BC  & Yukon Territory Building and Construction Trades Council submits that WorkSafeBC  has developed loss of earnings policy on an unrealistic connotation of the words “so exceptional” in sub-section 23(3)(3.1) of the Workers’ Compensation Act, instead of interpreting those words within the context of the whole of sub-section (3)(3.1).  We submit that it has emphasized the words “so exceptional” without due diligence in considering the words “that an amount does not appropriately compensate the worker for the injury”.  
We believe that the Review Division and WCAT have fallen into the same way of thinking as a result of the training which new Review Officers or Vice-Chairs undergo, and which is continued with ongoing “training”.  We understand that this training focuses on the same interpretation of Section 21(3) of the Act as that which the Board has, and this is certainly borne out by recent loss-of-earnings decisions.  
 

Board officers have said that the cost of loss-of-earnings awards was too high because of appeal decisions and the Board had to do something “to keep costs under control”.  This indicates that the Board itself was unhappy with the number of loss of earnings awards granted or increased on appeal, and their remedy was to develop an outrageous interpretation of Section 23(3) of the Act and develop policy accordingly.  The appeal bodies are bound to follow the law and Board policy and, in our view, blindly follow policy on loss of earnings policy.  We submit, however, that the interpretation results in decisions which are contrary to the law.

 

The Board has focused on lowering costs to employers, instead of adequately compensating workers’ for economic losses resulting from compensable permanent disabilities.  In doing so, it has abandoned the concept of the “historical compromise” with respect to workers’ compensation, which negated the rights of workers to sue employers for the right to no-fault appropriate compensation.

 

At the 1994 Association of Workers’ Compensation Boards of Canada Convention, Dr.  Robert G.  Elgie, Chair of the Workers’ Compensation Board of Nova Scotia gave a presentation with respect to Evolution of the Workers’ Compensation System in Canada.  In his presentation he noted that the Nova Scotia workers’ compensation statute did not require the board to be fully funded – it simply required the board to collect enough funds each year to pay its yearly cash obligations.  He noted that the requirement to fully fund the system is a discretionary one.  
 

In comparison, Section 82 of the BC Act states that the Board must establish policies and accounting systems to ensure adequate funding of the accident fund.  However, the Board has implied that it had to cut workers’ compensation costs in order to avoid unmanageable unfunded liability, but at the same time it has significantly cut workers’ benefits, it has lowered the assessment rates for employers and has built up a significant surplus.  The Board had no difficulty meeting its’ annual obligations prior to it’s significant changes to policies.  As noted by the Minister of Labour, in 2000 (under the previous system), the Board had “an accumulated surplus”.  We submit that it was entirely unnecessary for the Board to make the changes it did to loss-of-earnings pensions.

 

At the same time that it has almost eliminated those pensions entirely, it has set out on a goal of reducing assessments, which are already among the lowest in Canada, and lower than the average for North America.  Simultaneously, they are recording record surpluses and building up the Accident Fund Reserve.

 

The Ontario Board has a current assessment rate of approximately 20% more than BC and, if this Board achieves its goals, the difference could potentially be 41%.  Yet employers in Ontario are not experiencing any undue hardship due to their much higher workers’ compensation rates.

A review of the Board’s Annual Reports shows that they were concerned about the effect of their pension decisions being overturned on appeal.  We 

acknowledge that there may have been some workers receiving loss-of- earnings pensions under the previous system who were not entitled to that type of pension.  However, we understand that even under the Board’s own estimates, there may have been 1 to 3% of benefits being wrongfully paid.  For 1000 loe pensions there may have been 10 to 30 workers’ without entitlement.  By reducing loss of earnings pensions to only about 12 per year, the Board has disenfranchised approximately 975 workers each year.  We question if “performance based compensation” (i.e., bonuses) may have played a part in this reduction.

 

There is a concept in law that it is better for 1000 guilty men to go free, rather than to convict one innocent person.  The Board has reversed this concept and “used a heavy hammer” and appears to believe that it is better to “convict” 1000 innocent workers, rather than let one guilty worker receive an excess of benefits.  
 

We believe it is time for the Board to revert to democratic concepts of entitlement, instead of autocratic and bureaucratic concepts of denial.  We submit that the recent changes in Board policy with respect to loss-of-earnings pensions has been initiated for philosophical and political reasons, not because of a financial need with respect to pensions.   
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� Page 26 – 2005 Annual Report


� Page 46 – 2005 Annual Report


Note – It is our understanding that “performance based compensation” is another way of saying “bonuses”.





