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June 28, 2007

Anne Burch, Director
Prevention Policy and Regulation Review

WorkSafeBC
PO Box 5350 Stn Terminal
Vancouver,
BC V6B 5L5
SUBMISSION TO WORKSAFEBC
 

RE: PROPOSED AMENDMENTS TO CHAPTER 3 

COMPENSATION FOR PERSONAL INJURY

VOLUME II – REHABILITATION SERVICES AND CLAIMS MANUAL

 

The B.C. and Yukon Territory Building and Construction Trades Council wish to address some of the proposed policy changes set out in the March 28, 2007 WorkSafeBC Discussion Paper with respect to proposed changes to Chapter 3 of the Manual. 

 

We agree that changes to Board policy are necessary to facilitate consistent adjudication regarding tests for entitlement to compensation for work related injuries and to resolve problems with certain policies.  We also agree with some of the proposed amendments set out in the Discussion Paper.  We submit, however, that such changes should not place additional restrictions on the historic right to entitlement. 

 

We are also concerned that the Discussion Paper is somewhat vague as to what extent the changes will affect or eliminate existing policy.  For example, proposed Item C3-14.00 appears be a replacement for Items 14.00, 14.10 and 14.20, but this is not clearly stated, as there is no reference to the last two items. However, based on a review of the proposed changes, Item C3-14.00 appears to be inconclusive. 

 
We make the following comments:

 
1. Proposed Item C3-14.00, Arising out of and in the Course of Employment 
 

We are concerned that by focusing on “causative significance”, medical evidence, and “the balance of probabilities” under Item C3.14.00, the Board may place less significance on the fact that an injury occurred at work and more on the possibility that it could have occurred at home or elsewhere.  Our experience has been that the Board Medical Advisors are prone to placing more emphasis on the fact that a worker was performing a “normal body motion” when an injury occurred at work, with the resultant medical opinion affecting other Board Officers’ decisions on the adjudicative aspect of the claim. 

 
2. Proposed Item C3-15.00, Injuries Following Natural Body Motions at Work 
 

See the previous comments.  We are concerned that the term “natural body motion” will be the prelude to a blanket denial of claims where the Board decides that a worker was performing a natural body motion.  By reviewing the discussion with respect to the proposed changes, the inference is certainly that the Board is associating “natural” body motions with “minor” activities, with the resultant conclusion being that that motion was not of “causative significance” and, therefore, did not arise out of the employment. 

 

While we appreciate that policy Item 15.20 has not been consistently interpreted or applied due to confusion, we submit that the misinterpretation and confusion has been primarily at the first level of adjudication.  While it also happens at the first and second levels of appeal, the remedy should be better education of the adjudicators, not a change to the policy which will result in far more denials of legitimate claims. 

 

Of further concern is that workers are not aware of the importance of providing a full, descriptive account of what occurred when they were injured and all too often provide only a basic description of the event.  Nor are they familiar with the nuances involved in adjudicating activities such as the act of bending over to pick up a piece of paper.  Such an act may include twisting in an awkward fashion, or perhaps some sudden movement, but to them, the only issue of significance when they report is that they were bending over at the time.  The result is usually that the claim is denied. 

 
3. Proposed Item C3-16.00, Pre-existing Conditions or Diseases 
 

No comment.
 
4. Proposed Item C3-17.00, Deviations from Employment 
 

No comment.
 
5. Proposed Item C3-19.00, Work-Related Travel 
 

We strongly object to the criteria that an injury or death may be compensable if;

· There is a lack of available labour in the employer’s area to meet the 

employer’s needs;

 

Such a requirement may very well circumvent union dispatch rules.  For example, if an employer has a collective agreement that requires they hire from a union dispatch hall and there are no available union members in that area, the union will dispatch someone from another location.  Conversely, an employer, whether “union” or “non-union” may have regular, experienced employees that they wish to transfer from one job site to another location or community.  It is a benefit to the employer to transfer these individuals, whose travel to the new location should be considered to be in the course of their employment, and if an injury occurs out of the employment, it is compensable. However, it appears from the proposed change that if there were available labour in that area, the Board would consider that an injury or death occurring while traveling from one location to another would not be compensable. 

 

The wording in the proposal does not include the words “or” or “and” after each criteria which, we submit, adds to the confusion which the Board is attempting to avoid. 

 

Any policy change should take the foregoing into consideration. 

 

With respect to clarification of policy regarding a “distinct departure” being more than a brief and incidental diversion, the Board is using the example of a social or recreational activity that is not incidental to the business trip as being a distinct departure.  We submit that some exceptions should be made for traveling employees with respect to social or recreational activities as they are away from their families and/or regular routine for business purposes and those activities may very well be a means of “filling in time” while away from home. 

 

 

6. Proposed Item C3-20.00, Employer-Provided Facilities 
 

No comment.
 

 

7. Proposed Item C3-21.00, Extra Employment Activities 
 

We strongly object to the criteria that an injury or death may be considered part of a worker’s employment where the education or training: 

 

· Took place on the employer’s premises; 

 

It appears that the Board intends that all six criteria must be met in order for a worker to be considered to be in the course of their employment.  If that is the intent, we submit that it is not reasonable or logical.  There are many instances where the employer does not have the capacity to provide training on their premises and it is to their distinct advantage to provide the training off-site.  This criterion should be altered or eliminated.

8. Proposed Item C3-22.00, Compensable Consequences 
 

We agree with the Board’s course of action.

 
9. Proposed policy Item 34.55, Subsequent Non-Compensable Incidents 

 

We propose that the Board consider paying wage loss or equivalent benefits for a “subsequent non-compensable incident” in cases where a worker may have been entitled to disability benefits through their employer, but lost that entitlement due to being away from work due to a compensable injury or disease.

 

OPTIONS AND IMPLICATIONS

 

Option 2:  While we agree with most of the rationale as set out in the Implications of Replacing the Current Policy in Chapter 3 with the proposed amendments, we disagree with the object being that policy would be more consistent with current practice.  We submit that the reverse should be the goal; i.e., practice should be more consistent with policy. 

 

Creating policy is the mandate of the Directors of the Board, whereas setting out practices is generally the purview of management and other Board Officers. Unfortunately, it has been our experience that management and others all too often have a different view as to the rationale and goal of Workers’ Compensation Law or Policy.  They then institute practices which are contrary to workers’ entitlement.  We submit that it would be a retrogressive move and a miscarriage of justice to now have those Officers say to the Directors that because they have certain practices, the Directors should change Board Policy to suit those often misdirected practices. 

 

CONCLUSION 

 

The B.C. and Yukon Territory Building and Construction Trades Council agrees with the Board’s determination that it is necessary to change some of the existing policies to avoid confusion and to facilitate consistent adjudication. However, it appears in some instances that, although the Board is discussing policy changes, they are in fact discussing the rationale regarding Workers’ Compensation Law.  In some instances it appears that they are straying from widely accepted Workers’ Compensation Law, and in other cases are intending to take a substantial deviation with respect to workers’ entitlement. 

 

We submit that recent changes to the law and policy have taken more than enough benefits away from injured workers.  We submit that any changes to policy contained in Chapter 3 should not take away any more of those benefits or entitlement. 

 

 

Respectfully submitted on behalf of the BCYT-BCTC

 

 

 
WAYNE PEPPARD,
Executive Director
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