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Summary of Recommendations and Highlights from the 

BCYT-BCTC Submission to Hon. Olga Ilich, Minister of Labour, November 14, 2006
Industrial Inquiry into the Construction Industry

It has been ten years since the last Inquiry into the construction industry. Issues such as the underground economy, regional disparity in labour markets, shortages of interprovincial ‘Red Seal’ certified workers and a crisis at the Labour Relations Board are some of the common issues facing all stakeholders in the industry.

Recommendation: An Industrial Inquiry Commission be established to hear from all stakeholders in the industry, including union and non-union contractors and employers, craft unions, industrial unions, and the client community. The Industrial Inquiry Panel would report directly to the Minister.
 

 

 Specific Recognition for Construction in the Labour Relations Code
 

Project-by-project employment and the need for a mobile and highly skilled labour force separates construction from all other industries. BC is the only province in the country that does not recognize the complex nature of the construction industry in the Labour Relations Code.
Recommendation: The Labour Relations Code should be amended to reflect the unique nature of the construction industry. This requires separate legislation as in the other nine provinces.
 

Labour Relations Board
 

The Labour Relations Board is in crisis. There is very little respect for the Board on either side of the community.   A shortage of knowledgeable Vice-Chairs and staff and lack of consultation on appointment of the Chair has seriously eroded the stature of the Board.
 Recommendation: That the Minister invest new resources and involve itself with the employer and labour communities to develop a strategy to restore confidence in the LRB. 
Highlights from the Submission

The Skills Shortage is not consistent by trade or region across the province. While the Lower Mainland and Vancouver Island are experiencing full employment a survey of BCYT-BCTC affiliate dispatch halls in September, 2006 found significant surplus labour in some regions and trades. Across the province over 200 Boilermakers (33%) are out of work. In the Kamloops/Interior Region 55% or 190 IBEW Electricians are unemployed. In the Kootenays, 44% or 56 IBEW Electricians are looking for their next job. Additionally, there are 831 (25%) unemployed Plumbers from Local 170 unemployed in the dispatch hall. 

A culture of litigation has slowed LRB process to a standstill.  Stalls and delays at the LRB play into the hands of employers. In the construction industry newly certified workers are often denied a first collective agreement as a result of unfair labour practices, stalls and delay in process. The nature of the construction industry, short term – project by project employment, means that the job is finished long before the legal process at the LRB is settled.

“Double Breasting” – corporate restructuring –  enables  owners of construction companies to avoid their binding collective agreements. Negative decisions at the LRB have established loopholes that enable “double breasting.” The government must intervene to restore the intent of the law. Companies can not be allowed to avoid their union certification by simply transferring their equipment to a new corporate entity and abandoning the old corporation. These corporate shuffles deny workers their right to free association in a democratic society.

“Unions of Convenience” or employer friendly unions have been granted new protection under the law.
Previously the two month ‘raid’ vote window was legally set for the busy summer months, July and August. Changes to the Labour Code now allow the Christian Labour Association of Canada (CLAC) to ensure that a raid takes place during the low employment periods (e.g. November, December). This allows the company to crew down to its loyal “steady Eddy” workers who can be counted on to support the employer friendly union.

Apprenticeship completion rates are declining

In spite of the tremendous growth in construction employment, apprenticeship training is lagging across the province. While apprenticeship enrollment is up to over 28,000 from 15,000 four years ago, completion rates have suffered a dramatic drop. Less than 11% are completing to Red Seal endorsements. In 2005, there were 2,899 Red Seal certificates were issued in BC. The 2006 numbers are equal to last year. These completion “successes” are still below the peak years 1998 and 1999, when we issued 3,000 Red-Seal certificates annually (at that time the BC construction labour force was 110,000. Today it is 170,000) 

Follow-up meetings with Ministers’ Assistants

The BCYT-BCTC has asked for follow-up meetings with the Minister’s executive and senior staff to pursue the call for an Industry Review Panel. The Building Trades have called for a renewed tri-partied relationship between government, employers and workers.

Introduction

The BC construction industry has recorded significant growth over the last two years.  According to Ministry of Finance documents the non-residential construction sector grew by 18.8% in 2005.  Industrial and Institutional construction was up by roughly 34%.

Currently over 170,000 people work in the industry, up from 120,000 just five years ago.  While roughly one quarter of these positions are office and professional services it still translates to new employment positions for over 35,000 trades workers.

Skills shortages and tight labour supply in many construction markets have led to significant increases in wages and benefit for workers in the industry.  In spite of this job and wage growth, instability continues to drag down productivity.  High turnover of employees, an oversupply of workers in specific trades and regional labour market disparity is impacting overall industry efficiency.

A recent survey of Building Trades affiliate union dispatch halls found high unemployment for Boilermakers across the province.  This fall over 33% of Boilermakers (roughly 200 workers) were out of work.  Many have left the province to fill skill shortages in Alberta.  In Kamloops, over 55% (some 190) Electricians are currently unemployed and waiting for dispatch at the union hall. In Nelson 44% of Electricians (a total of 56) are waiting for dispatch.  Journeymen Plumbers are also unemployed, the dispatch hall reports 25% or 831 Red-Seal certified tradesman are currently unemployed province wide.

Generalizing about employment and skill shortages gives a skewed view of the industry.  While the Lower Mainland and the whole of Vancouver Island are experiencing full employment regional unemployment in the province persists and needs to be addressed.

Instability caused by regional labour market disparity can be moderated by provincial intervention.  Monitoring of labour standards, public policy that fosters market stabilization, protecting labour rights and maintaining national certification standards are examples of successful government involvement to smooth out inequality across the industry.

Addressing Industry Instability – A Review Panel for the Construction Industry
Over the last twenty years various governments have addressed instability in the BC construction industry.  Industrial Inquiries in 1987 and 1997 did find common ground, consensus and compromise from all stakeholders to address structural problems. 

The current government has also stepped in to restore stability among rival parties.  Two years ago the provincial government intervened in the strike by non-union owner-operator truck drivers by opening a path to negotiations with the Port Authority.  Cut-throat competition among sub-contracted trucking firms boiled over into a work stoppage when owner/drivers’ very survival was threatened by run-away competition.  Left to their own, such disputes get worse.  Government intervention to bring the parties to a common table was the only way forward. 

An industrial inquiry with authority to investigate systemic dysfunction could provide remedies that anticipate labour relations disputes and production breakdowns before they manifest into demonstrations and work stoppages. 

A lack of employment standards monitoring, ineffectual enforcement mechanisms and growing competition from the underground economy including money laundering and organized crime are issues that are fueling frustration and despair among honest contractors who play by the rules.  The magnitude and insidious nature of the underground economy should not be underestimated.  In 2001 the ESB Joint Compliance Team on the underground economy in residential construction estimated annual lost taxes and WCB premiums at over $80 million for the Fraser Valley.  Given the huge increase in residential construction it is safe to assume that the province is currently losing more than $200 million annually to the underground economy.

Rancor from workers is growing from those who are denied the right to freely choose the union of their choice or others who face the impossibility of ever enjoying a first collective agreement from their newly certified bargaining units. 

On the eve of the tenth anniversary of the last Construction Industry Review Panel the BCYT-BCTC urges the government to call for a new commission into the state of Construction Labour Relations in the province that will involve the input of all stakeholders including union and non-union employers, craft unions, industrial unions, and the client community.

The Unique Nature of the Construction Industry and the Special Recognition in the Labour Relations Code
Project by project employment with sporadic demand for a highly skilled mobile labour force is a unique characteristic that separates construction from all other industries.  Managing a construction project is an art of co-coordinating the deployment of the appropriate crews of trade workers required for each stage of the building project.  Unlike an industrial factory or plant, construction crews are assembled and disbanded on short notice. 

Throughout history construction unions have played a critical role in the production chain.  Dispatch halls arrange for the rapid deployment of qualified crews, collective agreements provide certainty and stability to costs, unions provide a benchmark for non-union and prevailing wage rates and union/management joint boards have been the core institution for the recruitment and training of future crafts workers to national standards. 

In 1997, the Lanyon-Kelliher Industry Review Panel final report, Looking to the Future, found that the complexity and uniqueness of construction industry had led to special recognition in provincial Labour Codes across the country, except British Columbia.  Some provinces were found to have gone the extra step of mandating negotiated construction agreements for every worker, as in the case of Quebec.  Manitoba established minimum wage levels in all sectors of the industry (with the exception of residential construction).  Project labour agreements, based on industry standard agreements, were mandated in other provinces (Alberta, Nova Scotia, New Brunswick and Newfoundland).  PLA’s were seen to provide stability on public infrastructure projects of importance to provincial economies.

Provincial governments made these interventions to ensure quality construction to ensure public policy objectives such as local and equity hiring and to guarantee training opportunities.  The quid-pro-quo from labour for these agreements has been the explicit prohibition of labour dispute work stoppages. The lasting legacy of training, thriving local economies and equity hiring were determined to be of far greater long-term value to public policy (to industry, labour and government) than relying on a chaotic and sometimes corrupt (ie. bid shopping) competitive bidding process. 

Crisis at the Labour Relations Board

Delays and an overly litigious culture at the LRB have seriously damaged the credibility of the Board.  Staff cuts and a shortage of Vice-Chairs, detailed below, are part of the problem.  The re-appointed Brent Mullins as Chair - with little input from unions epitomizes the problem.  We call on the government to conduct a serious review of the LRB’s effectiveness and to involve the participation of all stakeholders to restore the stature of this semi-judicial body. 

Panel members or “wingers” that traditionally assisted Vice-Chairs with specific expertise have been abandoned.  A pool of non-lawyers with extensive experience in labour relations or past Vice-Chairs like Mark Brown, Jan O’Brien and Paul Johnston could be called on to renew the Panel Member role.  While there will be an added expense in renewing the Panel the investment will go a long way to ensuring the necessary understanding of the industry and restoration of stature for the LRB.

In addition we urge the Minister to investigate and foster new recruitment measures for Vice-Chairs.  Few people are prepared to leave a job for a three year term that may not be renewed.  The government may need to consider increasing the length of the appointment to five years, or providing a guarantee of a second term.  Traditionally Vice-Chairs who wished to continue and complete a second term (baring any serious mistakes) were granted the opportunity.  The government may also need to consider increasing remuneration for Vice-Chairs.  The Board needs to compete with talent in the private sector.  It is unlikely that a marginal increase in compensation for Vice-Chairs will solve the recruitment problem.

Over the last several years litigation at the LRB has evolved to the point that it is the preferred tactic and ticket for success for employer’s intent on denying workers their right to representation from the union of their choice.  Litigation and purposeful stalling strategies challenge a fundamental principle in a liberal democracy; workers’ freedom to associate and organize into trade unions.

Cuts to staff, and the current shortage of Vice-Chairs at the LRB have compounded the delay and stalling issue caused by excessive litigation. Without appropriate staffing levels situations are created that slow the process even further.  Employment Standards staff are also stretched beyond their capacity.  Take for example the instance where an employer decides to stack voters’ lists with management and office staff who share no community of interest with workers.  Industrial Relations Officers are so pressed for time that they are unable to cross check the voters list provided by the employer with payroll records.  That leaves it up to the union to apply for an unfair labour practice hearing to challenge the illicit voters.  Counting the ballots on certification, raids and last offer votes can be delayed for months as the parties wait for hearing dates.  And so it goes, a shortage of staff is partially responsible for an illicit process.  The challenge to the process further ties scarce resources at the LRB.

The culture of litigating labour disputes fits nicely with a strategy by some employers of creating new corporate entities to by-pass certification obligations. After registering a new corporate entity the employer arranges the paper transfer of equipment and staff from an existing company to the new corporation.  The re-structuring of companies to set up “arms length” branches; owned and controlled by the same principles, is known throughout the industry as “double breasting.” 

“Double breasting” is prohibited under the Labour Code.  Regardless it is now a frequent feature in the BC construction industry.  Over the last few years “double, triple and quadruple breasted” entities have appeared in the following incarnations; PCL/Monad; Dominion/Fairmile, Farmer/Pye and Ellis Don/Westpro. 

Technical victories at the Board have gradually eroded the legal protection against “double breasted” companies.  Over the last several weeks the LRB has been hearing evidence from workers on the latest example of re-structured construction companies; Graehold/Murrin.  While the Board’s decision on this case will establish the future scope of “double breasting” it is the delay in hearing the case that has already cost workers.  An application for hearings on this issue was made last December, 2005.  It took eight months before the first hearing on the complaint was heard.  That’s eight months of lost work for the unions and workers involved.  At this rate a decision by the Board may not be rendered until the job is over.

Delays - Unfair Labour Practices – Abuse of Free Speech by Employers
Stalling and delay of process inevitably works in the employers’ favour.  During certification votes employers frequently rely on captive audience meetings to pressure workers to vote against the union.  This type of intimidation, often accompanied by veiled threats, is highly successful for employers.  The IUOE recently overwhelming lost certification votes after a majority of workers had signed application cards (Flatiron Construction and Remple Bros. Concrete). Fear engendered and fed on company lies and misinformation is common abuses by employers.  Inevitably workers’ counsel is sidetracked fighting unfair practices.  This buys the employer more time to overtly and covertly pressure employees to reject their union. 

Even when workers are successful in winning certification the abuse of free speech and unfair practices continue.  Immediately after new certifications employers may “sweeten the pot” so that immediate complaints about wages or working conditions are pacified.  Changing the conditions of employment after a new certification is an illegal practice that corrupts the collective bargaining process.  By stepping over the newly certified representing agent and offering new conditions directly to workers the employer is able to subtly erode a union’s mandate and authority.

In spite of regulations that require parties to begin negotiations within ten days of a new certification employers find ways to stall.  If the employer refuses to meet and the union responds by filing a “bargaining in bad faith” application. The employer counters with its own “bargaining in bad faith” application.  While the LRB dithers on what to do, days tick by.  In a recent case it took the LRB over a month to order the employer to the bargaining table.  The five weeks of delay left the workers wondering exactly what power its union had.

Stalls give employers time to mount a psychological war on employees.  Veiled treats are issued individually or at workplace meetings on employer time that exclude union representatives.  Managers will threaten with “The company will close down if the union standard agreement is applied; we can’t afford it.”

Illegal as this practice is, it is common enough.  Pressure and intimidation from employers puts the onus on employees with enough courage to step forward and offer truthful testimony at an LRB hearing in front of company officials.

Employers will arbitrarily change working conditions or living arrangements if the crew is living away from their home, to either make life easier or more difficult. Shift workers can be shaken and unsettled by weekly changes from graveyard to day shift.  Meals can be denied (this is legal under the Employment Standards Act; Section 32 (2)).  Or, an employer will leverage support with a soft touch, almost a bribe, offering to make small changes to make living conditions easier (adding a fridge or other electronic cooking devices to their kitchen).

When workers don’t know their rights and legal protection against unfair labour practices they are easily intimidated and vulnerable to subtle and/or overt pressure.

In other cases employers have found sanctuary in “unions of convenience.”  The Christian Labour Association of Canada (CLAC) is the preferred choice for BC employers accustomed to lording over their workers. 

The BC Labour Code facilitates the expansion of CLAC by denying unhappy workers a fair opportunity to change to a democratic union of their choice.  The Code allows employees (with covert support from the employer) to certify to CLAC at the beginning of a construction project.  At this stage there are very few employees; a skeleton crew.  When a construction company is down to its minimum number of employees many of the personnel, known as “steady Eddies,” have firm loyalties or even family ties to management.  Once the CLAC certification is in place the employer will crew up to its full requirements.  In this way the vast majority of employees will have had no say in the union chosen to represent their interests.

BC labour law makes it almost impossible to change the certification.  The timing of the raid period (the seventh and eighth month after signing a collective agreement) can be manipulated to take place during a low season of employment.  The construction industry typically enjoys full employment in the summer months of July and August, when weather conditions are most favourable for construction projects.  Timing the raid vote for December or January, when construction companies are crewed down to their “steady Eddies), is a typical practice to frustrate workers from having a say in the union certified to represent their best interests.

In this section we have touched on some of the most frustrating experiences of labour law administration in the province.  A full airing of the problems and solutions is available to the government by calling for a public inquiry into the industry.  Legal counsel for both employers and workers will have much to contribute.  Construction employer associations, those representing unions and non-union employers alike as well as labour organizations will have their own perspectives.  Individual contractors and workers will also have much to add from their own personal daily experience in the industry.

Apprenticeship Training and National Standards

In spite of the tremendous growth in construction employment, apprenticeship training is lagging across the province.  While statistics show an increase in apprenticeship enrollment, up from 15,000 to over 28,000 in just four years, completion rates have suffered a dramatic drop.  Less than 11% are completing to Red Seal endorsements.

Last year 2,899 Red Seal certificates were issued in British Columbia. Preliminary completion results for this year indicate similar results.  These numbers are up substantially from the two previous years, when less than 2,000 certificates were issued annually.  But the new completion “successes” are still below the peak years 1998 and 1999, when we issued 3,000 Red-Seal certificates annually.  The completion rate statistics take on added meaning when considered in light of the current booming construction economy.  In 1998-99 there were just over 100,000 workers in the industry.  Today, there are roughly 170,000.

Building Trades unions continue at the core of trade training in the province. With over $10 million in facilities and equipment assets, BC Joint Union/Mangement Training Boards invest over $5 million per year in training programs.  Building Trades training plans employ more than 40 full-time employees and an additional 30 part-time employees to manage approximately 2,500 registered apprentices.  Our fully integrated support for each apprentice has ensured that over 95% of our apprentices complete their training.

Maintaining national standards for trade qualifications is especially challenging since the disbandment of compulsory certification regulations.  Even with the Safety Systems Act, there is no definition of what constitutes a “qualified” electrician, gas, steamfitting or plumbing trades worker.  Alberta maintains compulsory certification regulations for 22 construction trades, many of these have ‘Red Seal’ equivalencies.  British Columbia has no requirements.

The Building Trades are working closely with the Industry Training Authority and have recently made recommendations to the Ministry of Finance with regard to an Industry Training Tax.  Our employers require a steady supply of fully qualified new trades workers certified to National Standards.  Business viability depends on investing in training for the long term not just to meet the needs of the immediate construction boom.

A stable labour relations environment and support for benchmark wages and benefits provided by union contractors helps all players in the industry.  The Labour Code and administration of those laws has a direct impact on the ability of union employers to develop human resource capacity for the industry. Supporting core trades training is another reason for the Minister to support our call for an Industry Review Panel.

Conclusion

In spite of the current construction boom general conclusions about the overall health of the industry are misleading.  Regional labour market disparity, surplus labour in some trades, weakening of qualification requirements, declining completion rates for trades training, delays at the LRB, the underground economy, the increasing use of day labour and the exploitation of cheap labour illegal migrant workers are some of the issues that threaten the stability and long-term viability of the industry.

The stature of the LRB has plummeted.  The damaged credibility of the Board is largely due to a lack of communication between the Ministry and organized labour.   Immediate steps to restore the standing of the Board should include the set-up of an Industry Review Panel, the designation of specific recognition of the construction industry in the Labour Relations Code and joint consultation to revive the LRB.

As a first step we are proposing a follow-up meeting with senior Ministry officials and representatives from industry to begin a dialogue on the major issues threatening industry stability.  The purpose of the follow-up meeting would be to open new communication lines with the Minister and to work towards defining common labour relations concerns from the industry.  The most important of the recommendations in this submission, the call for an Industry Review Panel, is at the core of a renewed tri-partied relationship between government, employers and workers.

Public policy can intervene to ensure stability, equality and productive changes for all stakeholders.  Three years away from the 2010 Olympics and ten years after the last Industry Review, now is the time to put aside past differences and work towards a future that will provide ongoing prosperity for the province. 
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