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INTRODUCTION
The BCYT Building and Construction Trades Council supports proposed changes to policy and regulations regarding worker status.  Over the last five years competition in BC construction industry has increased dramatically.  Deregulation and non-intervention by various government Ministries and Agencies has contributed to the trend toward increased sub-contracting and self employment. WorkSafeBC is justified in its proposal to tighten up on the definition of worker status.  Our submission will expand on the background provided by the Regulation and Policy Branch and propose further amendments to regulate worker status as one measure to help improve safety prevention on jobsites and to reduce accidents, injuries and fatalities.
BACKGROUND 

The Discussion Paper cites research from the Labour Force Historical Review showing that the participation rate for self-employed workers in the construction industry had jumped to 20.1% of the labour force in 2004.
  More recent estimates show further increases in self-employment.  BC Statistics reported in February 2006 that over 38% of BC construction workers are self-employed.  A closer look shows that 24.4% of all BC construction workers are self employed with no paid help.
  The WorkSafeBC Discussion Paper reference contrasts self-employment today to the situation 20 years ago.  It finds a 55% increase in construction industry self-employment over 1987. 
Self-employment is particularly stimulated by boom cycles in residential construction.  Highly specialized trade skills are not required from many workers involved in residential construction.  Unlike the Industrial/Commercial/Institutional, Highways and Roads or Heavy Engineering Sectors almost anyone with a pick-up truck and box of tools can enter the residential construction labour market.
Residential construction growth has been spectacular over the last five years.  In 2000, there were just 20,000 new housing starts in the province (most of these in the Lower Mainland).  In 2005 housing starts had jumped by 75% to over 35,000.
 Current forecasts predict continuing growth in the residential sector until 2009.

Over the last five years the BC construction industry has been targeted for a series of regulation cuts.  Prescriptive safety regulations were cut by one-third as an outcome of “core review.”  Over 550 positions at the WCB were eliminated.  Many of these positions were in regional offices and were front line, service positions.  The capacity to conduct inspections was severely reduced.  Between 2001 and 2004 inspection reports decreased by 44 percent, resulting enforcement orders fell by 46 percent, penalties recommended dropped by 45 percent, and penalty amounts decreased by 57 percent, from $4.27 million to $1.8 million. 
Regulation cuts and the minimal enforcement of those regulations has impacted other statues governing the workplace and has added fuel to the trend towards self-employment.  Examples of deregulation to other statues includes changes to the Employment Standards Act.  At the Employment Standards Branch of the Ministry of Labour a self-help service model is now the preferred service delivery.   While staff cuts at Employment Standards have restricted the ability of officers to respond to complaints, regulation changes have suppressed many grievances against unfair working conditions.  In addition, regulation changes allow employers to average workweeks over a four week period.  Workers can now be employed for up to a maximum of 80 hours per week without receiving any overtime pay.

Changes to the Apprenticeship Training Act and cuts to training services have similarly fueled the blurry line between employers and employees.  Under the new ITA (2003), compulsory trades have been eliminated.  Prior to 2002 Electricians, Plumbers, Refrigeration Mechanics, Roofers, Sheet Metal Workers, Sprinkler System Installers and Steamfitter-Pipefitters were required to possess a “Red Seal” certification in order to work in their trade. 

These regulation cuts and changes have led to the deskilling of the workforce and turmoil in trades training.  Apprenticeship completions have dropped by 40% over the last ten years.  In 1996, the training authority issued 4,471 TQ certificates.  This compares to just 2,378 last year.  These “Red Seal” endorsements have dropped by close to 50%; from 2,707 to 1,545 over the same time frame.
  It stands to reason that fewer fully qualified workers in the workforce means fewer people who know how to recognize safety hazards and to intervene when independent and self employed workers are employing unsafe practices on same job sites.

The new Safety Systems Act has enabled variances, (“Equivalency Standard Agreements”) to following Safety Acts; Electrical, Elevating Devices, Gas, Boilers and Pressure Vessels.  The meaning of a qualified worker is left undefined under the new Act.  Discretionary authority rests with local Field Safety Representatives to decide on appropriate qualifications.

Regulation in the residential sector was scant even before these targeted cuts.

Building inspectors limit their visits to ensuring the structural soundness of a building. An evaluation about the quality of work is beyond the inspectors’ jurisdiction. Municipal inspections of electrical, plumbing and gas systems ensure that the work meets minimal building code standards.  Other components of the work; e.g. insulation, heating ventilation, tile work, flooring, finishing carpentry, dry walling, windows, painting, etc… go uninspected altogether.

In a deregulated “free for all” environment it’s not hard for the underground economy to take root.  It is difficult to accurately estimate the size of the underground economy in construction.  Cash transactions, laundering of building materials and barter for services provided are all common techniques used to conceal the underground economy. 

During a nine month period, from November of 2000 to August, 2001 a federal/provincial initiative called the Joint Compliance Team (CRA, HRSD and the BC Employment Standards Branch) made unannounced spot checks at over 400 residential construction sites in the Lower Mainland.  The JCT conducted over 1,400 interviews with workers on these sites and found that 34% were sub-contractors with no WCB coverage.  Based on these interviews JCT staff concluded that 50% of the workers in residential construction were non-compliant to Employment Standards Legislation and Regulations.  It was assumed that workers in the non-compliant category would not self insure with the WCB.  In its final report the JCT estimated that underground activity at Lower Mainland residential construction cost the WCB over $40 million annually in unpaid assessments.
 

Since the JCT initiative residential construction has soared.  The JCT did not even look at the home renovation industry.  It is generally understood that the

underground economy is even stronger in residential renovation construction than in new home construction. 
Given the strength of residential construction in BC today, the probability of on-going underground activity through self-employment entities in the industry is significant.  WorkSafeBC has responded to the issue negotiating an information sharing agreement with the CRA.  The agreement has already provided WorkSafeBC with the names of several companies that had not registered as required under the law.  The Building Trades applaud this type of inter-departmental co-operation between the different levels of government.
We propose that WorkSafeBC explore other information sharing initiatives to stem the underground economy and sub-contractors who are failing to meet their obligation to register with WorkSafeBC.  In particular we suggest that WorkSafeBC contact the Homeowners Protection Office (a provincial agency) to arrange to share information.  There are over 4,000 licensed home builders registered with the HPO.  If WorkSafeBC were to cross-check this list it would likely show that some of these companies are not meeting their requirements to register with WorkSafeBC.

Further, we propose that WorkSafeBC enter into discussions with BC Municipalities, particularly with Building Officials Association of BC (www.boabc.org) and with private organizations such as the Canadian Association of Home and Property Inspectors (www.cahpi.bc.ca) to arrange other sharing of information protocols.

As a longer term policy objective we encourage public policy makers to enact contractor licensing legislation for the construction industry.  In the State of Oregon the Workers Compensation Division is able to quickly cross-check with the Contractors Licensing Board of the State government as a measure to ensure that sub-contractors are meeting their obligations to provide compensation insurance as required under the law.

SUPPORTING HONEST CONTRACTORS AND WORKERS
Pseudo-self employed workers and the underground economy afford an advantage over traditional employers in the tender bid process.  As long as this imbalance remains it will act as an insidious stimulant to entice honest employers to cut corners and make up for the unequal advantage available to independent contractors.  Reducing the amount of POP coverage by eliminating “labour contractor” entities will slow the watering down of coverage and the inadvertent insurance subsidy offered to some employers.  The proposed changes will provide those who are truly workers with the insurance coverage that is their right.
As pointed out in the WorkSafeBC Discussion Paper the proliferation of self-employment declarations and POPs does more than just threaten universal coverage.  Self employment and self insurance are a challenge for prevention strategies.  These arrangements allow some workers on construction sites to fall outside WorkSafeBC jurisdiction. 
On the compensation side are workers covered by POPs who wind up in disputes with the WorkSafeBC when after an injury they discover that their benefits are not based on average earnings but instead on the amount of POP coverage.  Whenever an independent contractor chooses substandard insurance coverage he/she is adding pressure on conventional honest employers. 

In the long run we believe in the elimination of the POP option all together.  POPs continue as a threat to the historic compromise.  This is because POPs offer watered down insurance coverage while at the same time providing immunity against litigation for employers. 
FEDERAL GOVERNMENT INITIATIVES
The issue of defining worker status is of great importance to the Canada Revenue Agency.  Sub-contracted workers are common on all construction worksites.  Sub-contractors sometimes avoid taxes by not declaring themselves as workers.  Failing to declare status as an employer or as an employee costs the federal government billions in lost revenue.  In response to the problem the Federal government initiated a mandatory Contractor Payment Reporting System (CPRS) in 1998.  Since its inception the initiative has generated over $650 million in taxes that would have gone unpaid. 
There are problems with CPRS.  As an audit review system it takes about two years before the CRA is in a position to enforce taxation requirements.  Another problem of the audit system is its restriction to paper trails.  If work was paid for in cash or bartered (as mentioned above a common feature of the black-market) it goes undetected.  An additional problem is that the CRA allows for those making payments to contractors to report on either a fiscal or calendar year basis.  This option makes it difficult to administer the program.  Finally, home renovation construction is excluded from CPRS.  The federal CPRS would be much more effective if CRA officers were hired to conduct spot-checks of construction sites to pro-actively inform sub-contractors of their responsibilities under the law.
The WorkSafeBC Discussion Paper makes mention of “detailed guidelines”
 used by the CRA to determine whether a worker is an employee or self employed.  It will be useful to look at some of the material produced by federal agency during this consultation process. 
The CRA litmus test to define worker status is contained in a pamphlet titled “Employee or Self-Employed”.
  The pamphlet deals with the four general principles; Control, Ownership of Tools, Chance of Profit/Risk of Loss and Integration.  The pamphlet accompanies each principle with a checklist of questions that apply to the worker in question.  This checklist is a tremendous help to employers, workers and government officials needing guidance to decide worker status.
The construction industry provides additional principles to determine the status of the worker.  Worker training investments and provision of building materials for the construction project have been left out of the CRA principles.  A broader checklist to determine a worker’s status in the construction industry has been compiled in a pamphlet produced by the Construction Department of the AFL-CIO.  A copy of this pamphlet has been appended.
 
The Building Trades urge WorkSafeBC officials to adopt the checklist model in its assessment process.  Using the two samples provided WorkSafeBC should be able to develop a hybrid checklist that best defines the true status of employers in the BC construction industry.
POPs; THE CHALLENGE AND THE COMMON SENSE SOLUTION
As mentioned earlier, POPs present an ongoing threat to fairness and access to rightful insurance coverage for all workers on the jobsite.  By allowing some contractors the ability to determine their own minimal coverage we allow for an unfair advantage for independent contractors.  The Building Trades believe that WorkSafeBC should be working towards a solution that ensures adequate and equal coverage for all workers and fairness for all employers.
Should an employer wish to opt out of the WorkSafeBC full coverage they should not be able to determine a lesser amount of coverage.  Employers, whatever their status, must guarantee their workers coverage that offers benefits that provide fair and ample compensation for loss of earnings in case of an injury. 
POLICY RESPONSE SUMMARY
The trend towards contracted out work has changed the way construction is managed.  These changes are largely responsible for the increase in demand for personal optional protection (POP).  Eliminating the “labour contractor” designation should help to reduce the number of POPs and as a consequence increase the number of workers fully covered by WorkSafeBC.  By simplifying the issue and doing away with the designation of “labour contractor” WorkSafeBC will close a loop-hole available for an increasing number of contractors.  Providing the criteria to guide contractors to become more truthful about the real nature of the employment status of their workers will help to level the playing field for all construction contractors.  Fairer competition between contractors will foster reductions to injuries and fatalities on the job.  

Clarifying and limiting worker status categories to “worker,” “employer” and “independent contractor” as provided for under the Act will also speed the assessment process.  There will be fewer applications for POPs and the decision about the assessment should be fairer and easier.

The Building Trades support all efforts to reduce complexity in the determination of worker and employer status.  Building Trades agree that the term “labour contractor” should be eliminated.

The Building Trades urge WorkSafeBC to expand principles proposed to define worker status.  The issue of training and provision of building materials is integral to every construction project.  Answering the question who pays for investments in worker training and who provides building materials are two additional principles that should be applied when defining “employee or employer.”  Additionally, we urge WorkSafeBC to use the checklist model to identify criteria to help determine worker status.
The Building Trades urge WorkSafeBC to expand on collaboration with Ministries and Agencies in the provincial, federal and municipal governments.  Employment Standards, the ITA, HPO and LRB from the province.  The CRA, CPP and with HRSD (Employment Insurance) should be approached from the federal side.  Municipal Inspectors and Building Officials should be consulted and involved with WorkSafeBC in designing practical applications of defining worker status. Additionally, WorkSafeBC should explore collaboration with private organizations, such as the Canadian Home and Property Inspectors Association to ensure that all “employees” in the construction industry are registered with WorkSafeBC. 
Staff at the Building Trades Council and from our affiliate unions are willing to collaborate with the Policy and Research Branch to help design and implement any new initiatives.  We would be happy to hear back from WorkSafeBC on any of the topics, ideas or suggestions raised in this submission.
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