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THE WCB BOARD OF DIRECTORS’ HEALTH & SAFETY INITIATIVE
FROM AWARENESS TO ACTION:
BUILDING A BETTER SYSTEM FOR THE FUTURE
SEPTEMBER & OCTOBER 2005
We would like to thank the Board of Directors for reaching out to stakeholders and listening to comments on how to improve workplace safety in the province.  The last four years have been extremely difficult for workers and their representatives in the province.  The WCB will never be able to meet its mandate, objectives or goals when the tide of politics interferes.  The WCB should always operate at arms length from the government of the day.  Now is a time to return to its status as an impartial agency both in reality and perception.  Opening new dialogue with all stakeholders and the WCB is the only way to move forward. 

The following are the BCYT-BCTC’s comments and responses to the Resource Guide and Appendixes for the Board of Directors’ Health and Safety Initiative, From Awareness to Action: Building a Better System for the Future.

The historic compromise remains as the fundamental building block for cooperation between employers, workers and the WCB to prevent unsafe workplaces, accidents and exposure to toxic materials.  The compromise has the force of a legal agreement that binds the three parties together regardless of trends in the world economic environment (i.e., neo-liberalism) and pressure to conform to ideologies that reduce the role of government in the modern welfare state in favour of deregulation and ruthless competition for business.  Whatever new trends the ideological winds blow into BC, the WCB must not abandon its commitment to include workers and their representatives in processes and institutional structures designed to improve workplace safety.

It is misleading to say that WCB operates a no-fault insurance system for workers injured or killed at work.  Section 116 of the Act, Workers’ Duties, sets out conditions that may prevent a worker from claiming benefits.  There are numerous examples of workers who have been denied benefits because they lacked acceptable evidence or the skills needed to prove that their injury was caused at work or by employer negligence.  In a true no-fault insurance scheme, all injured workers would be granted benefits regardless of fault.  Time, energy and money would not be wasted on trying to prove or disprove whether or not the worker’s injury was directly due to the workplace.  The insurance authority would restrict its investigations into whether or not workers’ injuries were grave enough to require time lost from the workplace.  All efforts, energy and expenditures would be in the rehabilitation of the worker so that he/she could return to work.  Employers’ opposition to a no-fault system is a matter of record.

Responding to Emerging Trends

We agree that significant new reliance on immigrants to fill labour shortages (the resulting language deficiencies and cultural attitudes about workers’ obligations regarding safe worksites), the aging workforce, lack of training, the declining union market share and new vagaries of the definition for the employer/employee relationship, will put occupational health and safety at higher risk than in the past.  In spite of this concern we have not seen any recommendations for action in the Resource Guide to specifically address these demographic changes and emerging trends.  Action to address these growing risks will require new investments in education, inspections, compliance and prevention strategies.  Systems changes that integrate a greater say for all stakeholders, as outlined throughout this submission, is another change that will have to be taken seriously by the Board of Directors.


Establishing and Maintaining Standards to Protect Worker Health and Safety: The Nature of Regulations

We want to commend the WCB for listening to our serious concerns about the performance-based regulation model that has been adopted for many construction industry Occupational Health & Safety regulations over the last two years.  The charts provided on pages 16 and 17 of the Resource Guide and on pages 46 and 47 of Appendix 3 clearly summarize the pros, cons and limitations of prescriptive and performance based regulations.

We would like to point out that variances have always been available and continue to be used to respond to the potential constrictions of prescriptive regulations.  As an example, we point to a variance the Operating Engineers Local 115 are collaborating on now with their employer and the WCB to meet the specific needs at the Vancouver Convention Centre construction site.  Variances for crane operation of single man lifts are needed to take into consideration the unique challenges of overlapping booms at this waterfront site.

The tiered approach that maintains prescriptive regulations for small contractors yet allows for larger contractors (especially those with safety departments) to design, plan and implement performance strategies may work well.  The Swedish example given on page 50 seems like a good example.  Unfortunately, during the last three years the WCB has tilted the balance in favour of performance regulations and cut prescriptive regulations to meet political imperatives that mandated that all government agencies slash regulations by one third.

As pointed out on page 12 of the Resource Guide, a move towards more performance-based regulations will require more resources dedicated to inspections (the nature of performance-based regulations requires customized attention to evaluate and judge unique solutions each company develops).  As the WCB is already stretched to the limit to meet investigation needs, the idea of creating a role for private inspection and compliance providers is raised.  To this we respond by saying that private providers will not enable the WCB to meet it’s mandate.  Currently the WCB ensures that it’s inspectors are highly trained.  A WCB inspector is someone who already has an extensive safety background.  The WCB further exposes these professionals to over six months of additional training to ensure inspection quality control and to determine employer intent with regard to safety procedures and practices.  Contracting out these services opens the door to corruption.

The WCB is already having difficulty getting a handle on the underground economy and assessment fraud.  A pilot project by the Joint Compliance Team (Employment Standards, CCRA & EI) estimated that over $40 million in WCB assessments were lost to the underground economy in the residential construction market in the lower mainland in 2001.  If the WCB is having trouble with black-market contractors that avoid WCB assessments, can a private provider be trusted and expected to defend the public interest?

Regulation Review and Development Process

Priorization of regulation review, as described on page 19, involves the Policy and Practice Consultative Committee after the WCB sets the agenda for regulation amendments and review.  It wasn’t always this way.  Up until 2002 a tri-partide approach to internal review was the order of the day.  For over three years now unions and worker representatives have been excluded from the initial process of identifying, priorizing and proactively promoting regulation reviews and amendments before the official consultation process begins.  The tri-partide model must be reinstituted if the WCB wants to seriously collaborate with all stakeholders. Involving stakeholders after internal reviews have set the agenda excludes workers from the most fundamental part of the process. Eliminating the tri-partide model has been a reversal of the Board’s mandate to abide by the historic compromise of 1917.

Enforcement Direction

The Resource Guide correctly points out the increasingly difficult situation for inspection officers with regard to the definition of an employer. Complex legal arrangements confuse the role of contractors, sub-contractors and independent contractors. 

The Resource Guide points out that the inspector is to decide whom to hold accountable.  Relying on Section 106 of the Act, the inspector has the authority to broadly define the owner.  Unfortunately the Board of Directors has constricted inspectors’ flexibility when it comes to owners. Inspectors must be able to prove “gross negligence” in order to cite owners with compliance orders.  Owners who flaunt their responsibility for workplace safety by engaging low-bid contractors must instead be pursued aggressively by the WCB.  Gross negligence should not be the test.  Prevention requires that inspectors be able to treat owners just like any other employer for their responsibility in awarding tenders to unsafe sub-contractors or independent contractors.

The Thallium exposure at Cominco Mine in the summer of 2001 illustrates the wiggle room offered to owners.  In that case the owner tried to blame the exposure on contractors and sub-contractors.  The owner’s lack of responsibility and ignorance of what was taking place on their jobsite led to an exposure that has resulted in fatality and illness for workers on the job.

The Appendix survey (p. 52-61, Appendixes 5-7) of compliance practices in various jurisdictions around the world is useful to stimulate discussions of strategies that can improve our provincial WCB approach.  Whatever new practices the WCB may try and/or eventually adopt must be backed up with appropriate funding.  New compliance practices should not be evaluated so much on their ability to save the WCB expenditures.  The Board of Directors must be willing to bite the bullet and recognize that improving practices and providing new action on compliance will require new investments from the WCB.

The BC and Yukon Territory Building and Construction Trades Council does not support capricious penalties on non-compliant contractors.  We agree with the goal of bringing all contractors into compliance without resorting to fines in the first instance.  With the vast majority of non-compliant contractors, safe practices can be achieved through education, consultation and a secure knowledge that the WCB will continue to invigilate contractors involved in a risky sector or specific employer that is targeted as risky.  We support the carrot over the stick.  Rewarding compliance will create momentum for employers who have been non-compliant in the past to change their future behaviour.

Deputizing, certifying and licensing professional officers to assist with the inspection process and participate as compliance officers is a reasonable initiative as long as the WCB expands its own inspection services.  Labour representatives as well as heath and safety officers from large companies with a proven commitment to workplace safety have an interest in ensuring a safety standards level playing field.

Promoting Voluntary Efforts to Improve Workplace Health and Safety

The Building Trades are particularly doubtful about WCB’s sincerity when it comes to funding for collaborative bi-partide associations to promote workplace safety.  The WCB repeatedly failed to respond to an application from the Building Trades to set up such a bi-partide association when application was made in 1999.  Instead, after years of silence from the Board of Directors on our application, WCB funding found its way into an association that is wholly controlled by employers.  In 2003 the Construction Safety Association of BC was set-up with the assistance of funding from the WCB.  Labour (union and non-union alike) have no role with the CSABC.

In order to restore faith in the WCB’s efforts to encourage voluntary efforts to improve workplace health and safety, we request that the WCB revisit our application from 1999, which is attached to this submission.

Conclusion

The most important structural change for the Board of Directors will be to re-institute the involvement of tri-partied committees during internal process of safety regulation review.  This submission urges full involvement by labour during the identification, prioritization and promotion of regulation review before the official consultation process begins.  History shows that working with labour produces regulations and practice that saves lives and prevents injuries.  Trust and faith in the WCB, a requirement for true collaboration, requires labour participation in the process from the start to the finish.
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